While I agree with the petitioner's  interpretation- of what constitutes
an examination pursuant  to  section 77.1713,   the evidence and testimony
adduced by the petitioner in this  case in support of the citation simply
does not establish a violation.     It seems clear to me that  the petitioner's
position is  that  since there was a massive fall of rock from the highwall,
the on-shift  examiner was  somehow derelict  in his duty by not recording
the hazardous  conditions which led to  that  fall when he conducted his
required inspection the day before the fall.     However,  as previously noted,
I have concluded and found that the petitioner did not establish that
such hazardous  conditions  existed and I have rejected petitioner's assertion
that the highwall conditions observed by Inspector Spurlock during his
accident investigation were not significantly different from those which
probably prevailed  the day before.     Further,   as previously noted,   the
evidence in this  case clearly established that some 100  tons of rock fell
from a 25  to  30  foot wide section of the highwall,   and that the remaining
portion of the highwall at or directly adjacent to  that fall contained
loose overhanging rock materials.     It seems obvious  to me that these
conditions were the direct result of the fall and I fail  to comprehend
how the petitioner can now argue that  the conditions on both days were
the same and that they were somehow readily observable and should have been
apparent  to  the on-shift  examiner.

In view of the foregoing,   I conclude and find that petitioner has
presented no credible evidence to support its contention that loose
hazardous materials were in fact present on the highwall area which fell
or  that the person conducting the on-shift  examination observed such
conditions and failed to  record and report  them.    While it is  true that
loose unconsolidated rock materials remained on the highwall after the
fall and that an overhang was present immediately above the wall area
which had  fallen out,   I am convinced that these conditions were the direct
result of  the fall.     This  is  also true for  the areas described by the
inspector as being "on each end of the accident scene".     The fact that
respondent was only required to blast down that portion of the wall
in  the immediate vicinity of  the fall to abate the citation strongly
suggests  that  this was  the area which really concerned the inspector.     Since
the withdrawal order issued after the accident occurred and the area was
barricaded off and no one was working there,   the failure to record those
remaining conditions  does not in my view give rise to any violation of
section 77.1713.     The purpose of this  standard is  to alert a mine operator
of obvious  detectable hazards  so  that corrective action may be taken,   and
if necessary,   to facilitate the withdrawal of mines from the zone of danger
Accordingly,   that portion of  the citation which charges a failure to
conduct an adequate inspection and record obvious hazardous conditions is
VACATED.

Lack of state certification on the part of the on-shift examiner.

The facts In this case reflect that part of the respondent's mining
operation is located in the State of Tennessee and part in the State of
Kentucky.     The site of  the accident took place In that portion of the
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person making the examination.
